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advisory

ENHANCED BANKRUPTCY OPTIONS FOR
SMALL BUSINESSES UNDER THE CARES ACT

With little fanfare, the Bankruptcy Code received its first major revision in 15 years in February 2020.
This new revision — called “Subchapter V" — is primarily designed to make it easier for qualified

small businesses with total secured and unsecured debt of up to $2,725,625 to declare bankruptcy,
reorganize their affairs, and come out of bankruptcy intact. Now, with the passing of the Coronavirus

Aid, Relief, and Economic Security Act (CARES Act), the maximum debt limit is raised to $7,500,000,
offering more small businesses and sole proprietors impacted by the
pandemic to take advantage of Subchapter V. Although the increased
threshold amount under the CARES Act expires in March 2021, the
$2,725,625 limit will likely increase over time.

Prior to Subchapter V, bankruptcy reorganizations for small
businesses (versus liquidations) were often too expensive, too
unwieldy, and too time-consuming. Indeed, one United States
Senator observed that bankruptcy has historically been a “feeding
trough” for attorneys and other professionals, all to the detriment
of the bankrupt company and its creditors. It was no surprise, then,
that small businesses had no choice but to liquidate and go out of

business because they could not sustain the cashflow needed to
navigate several months or years of the bankruptcy process.

Yes, going broke is a very expensive process. However, Subchapter V seeks to change all of this in
several ways. First, this method of bankruptcy offers options and access expanding the number of
potential small businesses who could take advantage of Subchapter V.

Second, small business debtors would be allowed to continue to operate their businesses as debtors
in-possession, which is important because they will enjoy the benefits of bankruptcy protection (the so-
called “breathing spell”) and still be able to operate. They would need to propose a plan of restructuring
that would dedicate all of their projected disposable income for a period of between 36 and 60 months.
After completing its repayment obligations, the business would receive a discharge of all unpaid
unsecured debt and obtain its “fresh start.”

Third, unlike traditional bankruptcy reorganizations, there is no automatic requirement that a committee of
unsecured creditors be appointed. This appointment, while well-intentioned and important in larger cases,
can often lead to disputes and litigation that drive the costs of bankruptcy up, especially since debtors
generally have to pay for the fees associated with an unsecured creditors committee. This administrative
expense would most often crush a small business into submission, so Subchapter V works to free small
businesses from that yoke.
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Fourth, Subchapter V is more welcoming in allowing the bankrupt company’s attorney to remain on as its
attorney throughout the bankruptcy process provided that certain requirements are met. One of the most
unfortunate aspects of traditional bankruptcy is that the same lawyer who was helping a debtor navigate their
troubles pre-bankruptcy was often disqualified from assisting their client in bankruptcy because that lawyer was
usually owed money by the debtor, thus creating a conflict of interest. Subchapter V smartly allows debtors to
be represented by their existing attorneys, in most cases.

Finally, Subchapter V promotes tighter and faster deadlines to bring a debtor through the bankruptcy process.
All of this is designed to keep attorneys’ fees and professional fees at a minimum so that a small business
debtor can get back on its feet as soon as possible. Although it is too early to tell how widespread or successful
Subchapter V reorganizations will be, the pandemic and economic fallout will likely result in many more
bankruptcy filings than were anticipated when the change was enacted. This new tool will undoubtedly be an
important consideration for small businesses when they face financial struggles.

If you would like further information, please contact PLDO Partner Brian J. Lamoureux at 401-824-5155
or bjl@pldolaw.com. Attorney Lamoureux is a member of the firm's Litigation, Labor and Employment, and
Corporate teams. He also assists clients with creditor/debtor relationships and is qualified to serve as a
Receiver by the Rhode Island Superior Court.
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This memorandum is intended to provide general information of potential interest to clients and others. It does not constitute legal advice. The receipt of this memorandum by any party who is not a current client of
Pannone Lopes Devereaux & O'Gara LLC does not create an attorney-client relationship between the recipient and the firm. Under certain circumstances, this memorandum may conslitute advertising under the Rules
of the Massachusetts Supreme Judicial Court and the bar associations of other states. To insure compliance with IRS Regulations, we hereby inform you that any U.S. tax advice contained in this communication is not
intended or written to be used and cannot be used for the purpose of avoiding penalties under the Internal Revenue Code or promoting, marketing or recommending to another party any transaction or matter addressed
in this communication.
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